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(e) The administrative patent judge 
may determine a proper course of con-
duct in an interference for any situa-
tion not specifically covered by this 
part. 

[60 FR 14520, Mar. 17, 1995]

§ 1.611 Declaration of interference. 
(a) Notice of declaration of an inter-

ference will be sent to each party. 
(b) When a notice of declaration is re-

turned to the Patent and Trademark 
Office undelivered, or in any other cir-
cumstance where appropriate, an ad-
ministrative patent judge may send a 
copy of the notice to a patentee named 
in a patent involved in an interference 
or the patentee’s assignee of record in 
the Patent and Trademark Office or 
order publication of an appropriate no-
tice in the Official Gazette.

(c) The notice of declaration shall 
specify: 

(1) The name and residence of each 
party involved in the interference; 

(2) The name and address of record of 
any attorney or agent of record in any 
application or patent involved in the 
interference; 

(3) The name of any assignee of 
record in the Patent and Trademark 
Office; 

(4) The identity of any application or 
patent involved in the interference; 

(5) Where a party is accorded the ben-
efit of the filing date of an earlier ap-
plication, the identity of the earlier 
application; 

(6) The count or counts and, if there 
is more than one count, the examiner’s 
explanation why the counts define dif-
ferent patentable inventions; 

(7) The claim or claims of any appli-
cation or any patent which correspond 
to each count; 

(8) The examiner’s explanation as to 
why each claim designated as cor-
responding to a count is directed to the 
same patentable invention as the count 
and why each claim designated as not 
corresponding to any count is not di-
rected to the same patentable inven-
tion as any count; and 

(9) The order of the parties. 
(d) The notice of declaration may 

also specify the time for: 
(1) Filing a preliminary statement as 

provided in § 1.621(a); 

(2) Serving notice that a preliminary 
statement has been filed as provided in 
§ 1.621(b); and 

(3) Filing preliminary motions au-
thorized by § 1.633. 

(e) Notice may be given in the Official 
Gazette that an interference has been 
declared involving a patent. 

[49 FR 48455, Dec. 12, 1984; 50 FR 23123, May 
31, 1985, as amended at 60 FR 14521, Mar. 17, 
1995]

§ 1.612 Access to applications. 

(a) After an interference is declared, 
each party shall have access to and 
may obtain copies of the files of any 
application set out in the notice de-
claring the interference, except for af-
fidavits filed under § 1.131 and any evi-
dence and explanation under § 1.608 
filed separate from an amendment. A 
party seeking access to any abandoned 
or pending application referred to in 
the opponent’s involved application or 
access to any pending application re-
ferred to in the opponent’s patent must 
file a motion under § 1.635. See § 1.11(e) 
concerning public access to inter-
ference files. 

(b) After preliminary motions under 
§ 1.633 are decided (§ 1.640(b)), each party 
shall have access to and may obtain 
copies of any affidavit filed under 
§ 1.131 and any evidence and expla-
nation filed under § 1.608 in any applica-
tion set out in the notice declaring the 
interference. 

(c) Any evidence and explanation 
filed under § 1.608 in the file of any ap-
plication identified in the notice de-
claring the interference shall be served 
when required by § 1.617(b). 

(d) The parties at any time may 
agree to exchange copies of papers in 
the files of any application identified 
in the notice declaring the inter-
ference. 

[49 FR 48455, Dec. 12, 1984; 50 FR 23124, May 
31, 1985, as amended at 53 FR 23735, June 23, 
1988; 60 FR 14521, Mar. 17, 1995]

§ 1.613 Lead attorney, same attorney 
representing different parties in an 
interference, withdrawal of attor-
ney or agent. 

(a) Each party may be required to 
designate one attorney or agent of 
record as the lead attorney or agent. 
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(b) The same attorney or agent or 
members of the same firm of attorneys 
or agents may not represent two or 
more parties in an interference except 
as may be permitted under this chap-
ter. 

(c) An administrative patent judge 
may make necessary inquiry to deter-
mine whether an attorney or agent 
should be disqualified from rep-
resenting a party in an interference. If 
an administrative patent judge is of 
the opinion that an attorney or agent 
should be disqualified, the administra-
tive patent judge shall refer the matter 
to the Director. The Director will 
make a final decision as to whether 
any attorney or agent should be dis-
qualified. 

(d) No attorney or agent of record in 
an interference may withdraw as attor-
ney or agent of record except with the 
approval of an administrative patent 
judge and after reasonable notice to 
the party on whose behalf the attorney 
or agent has appeared. A request to 
withdraw as attorney or agent of 
record in an interference shall be made 
by motion (§ 1.635). 

[49 FR 48455, Dec. 12, 1984, as amended at 60 
FR 14521, Mar. 17, 1995]

§ 1.614 Jurisdiction over interference. 
(a) The Board acquires jurisdiction 

over an interference when the inter-
ference is declared under § 1.611. 

(b) When the interference is declared 
the interference is a contested case 
within the meaning of 35 U.S.C. 24. 

(c) The examiner shall have jurisdic-
tion over any pending application until 
the interference is declared. An admin-
istrative patent judge may for a lim-
ited purpose restore jurisdiction to the 
examiner over any application involved 
in the interference. 

[49 FR 48455, Dec. 12, 1984, as amended at 60 
FR 14521, Mar. 17, 1995]

§ 1.615 Suspension of ex parte prosecu-
tion. 

(a) When an interference is declared, 
ex parte prosecution of an application 
involved in the interference is sus-
pended. Amendments and other papers 
related to the application received dur-
ing pendency of the interference will 
not be entered or considered in the in-

terference without the consent of an 
administrative patent judge. 

(b) Ex parte prosecution as to speci-
fied matters may be continued concur-
rently with the interference with the 
consent of the administrative patent 
judge. 

[60 FR 14521, Mar. 17, 1995]

§ 1.616 Sanctions for failure to comply 
with rules or order or for taking 
and maintaining a frivolous posi-
tion. 

(a) An administrative patent judge or 
the Board may impose an appropriate 
sanction against a party who fails to 
comply with the regulations of this 
part or any order entered by an admin-
istrative patent judge or the Board. An 
appropriate sanction may include 
among others entry of an order: 

(1) Holding certain facts to have been 
established in the interference; 

(2) Precluding a party from filing a 
paper; 

(3) Precluding a party from pre-
senting or contesting a particular 
issue; 

(4) Precluding a party from request-
ing, obtaining, or opposing discovery; 

(5) Awarding compensatory expenses 
and/or compensatory attorney fees; or 

(6) Granting judgment in the inter-
ference. 

(b) An administrative patent judge or 
the Board may impose a sanction, in-
cluding a sanction in the form of com-
pensatory expenses and/or compen-
satory attorney fees, against a party 
for taking and maintaining a frivolous 
position in papers filed in the inter-
ference. 

(c) To the extent that an administra-
tive patent judge or the Board has au-
thorized a party to compel the taking 
of testimony or the production of docu-
ments or things from an individual or 
entity located in a NAFTA country or 
a WTO member country concerning 
knowledge, use, or other activity rel-
evant to proving or disproving a date of 
invention (§ 1.671(h)), but the testi-
mony, documents or things have not 
been produced for use in the inter-
ference to the same extent as such in-
formation could be made available in 
the United States, the administrative 
patent judge or the Board shall draw 
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